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Respected Rashtrapati jee,

The National Commission for Scheduled Tribes was set up w.e.f 19
February, 2004 by amending Article 338 of the Constitution and inserting a new
Article 338A vide the Constitution (89th Amendment) Act, 2003. Article 338A,
inter-alia, provides that it shall be the duty of the Commission to present to the
President, annually and at such other times as the Commission may deem fit,
reports upon the working of the safeguards available to the members of
Scheduled Tribes and to make in such reports recommendations as to the
measures that should be taken by the Union or any State for effective
implementation of those safeguards and other measures for protection, welfare
and socic-economic development of the Scheduled Tribes.

2. Tribal peoples’ culture and identities form an integral part of their lives.
Their ways of life, customs and traditions, institutions, customary laws, land use
and forms of social organization, etc are usually different from those of the
dominant population. Special measures are therefore, required to be taken to
ensure that they are protected and appropriate participatory mechanisms are
evolved and implemented in the governance of Scheduled Tribes and Scheduled
Areas. Effective implementation of existing constitutional provisions specifically
provided for the Scheduled Areas and strengthening of supporting mechanism is
equally necessary to achieve the desired objectives.

3 As a part of its constitutional role of an advisor to the Government, the
National Commission for Scheduled Tribes has been attempting to bring about
greater sensitivity and responsiveness towards tribal concerns while examining
policy and legislations affecting Scheduled Tribes. Some recent Bills which were
of major concern for the tribals are (i)Land Acquisition and Resettlement &
Rehabilitation Bill, 2010, (ii) Mines and Minerals (Development and Regulation)
Bill, 2011 and (iii) the National Food Security Bill 2011.

4. In your address at the Conference of the Governors of the States held in
September 2008, the Governors were urged to ponder on the role of Governors
for the peace and good Government of the States having Scheduled Areas in
consultation with their respective State Governments

54 In 2009, the Standing Committee on Inter-sectoral issues in its 3™ Report
on “Standards of Administration and Governance in Scheduled Areas” had
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lamented that, while special provisions in Schedule V to the Constitution
envisage that all Central and State Legislations would be fine-tuned by the
Governor in accordance with the requirements of the tribals in the Scheduled
Areas. these provisions had largely remained a dead letter during the last sixty
years of the Republic.

6. The Commission, therefore, resolved to prepare a Special Report on Good
Governance in Scheduled and Tribal Areas, which would aim to shed light on the
actual working of some of the Constitutional safeguards enshrined in Schedule V
and Schedule VI respectively, based on the documentation of experience across
the country, an analysis of which forms the basis for expedient recommendations
by the Commission in this Special Report.

7. While, in pursuance to the provision contained in Art. 338A(5)(d) of the
Constitution, National Commission for Scheduled Tribes has already submitted 5
Annual Reports and preparation of the Sixth Annual Report is in progress, | am
submitting this Special Report focusing on Good Governance in Scheduled
Areas/Tribal Areas. The experiences of the Commission have been encapsulated
in this Report, which has three main Chapters covering (i) GOOD GOVERNANCE
IN SCHEDULED AND TRIBAL AREAS (ii) REGULATIONS REGARDING
PEACE AND GOOD GOVERNANCE and (iii) NEED FOR MEANINGFUL
CONSULTATIONS WITH COMMISSION. A summary of the recommendations
made in each Chapter of the Report has been given in the Fourth Chapter titled
SUMMARY OF RECOMMENDATIONS.

7. | would like to add that National Commission for Scheduled Tribes has
presented Five Annual Reports to the President of India. Ist report relating to the
period 2004-05 & 2006-07 was submitted on 08 August 2006, the 2nd Report has
been submitted on 3rd September, 2008 while 3rd Report has been submitted on
29th March, 2010 and Fourth Report has been submitted to the President on 27th
August 2010 and Fifth Report for 2009-10 has been submitted on 13th July, 2011.
Not even First Report has been laid in Parliament, as provided under sub-Clause
(e) of Article 338A(5) of the Constitution. Copies of the reports cannot be made
public because reports have not been laid in both Houses of Parliament. This
situation has led to dilution of the recommendations of this Constitutional
Commission relating to the development of Scheduled Tribes Since this is a
Special Report | request your honour to issue instructions that priority is accorded
for laying this Special Report in both Houses of Parliament at the earliest.

With kind regards

Yours sincerely,

Qam://kwou

{Rameshwar Oraon)
Smt. Pratibha Devi Singh Patil,
Hon'ble President of India,
Rashtrapati Bhavan,
New Delhi.
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384

(2) Every member whether elected or nominated of an existing Regional Council shall be
deemed to have been elected or, as the case may be, nominated to the corresponding new
District Council and shall hold office until a District Council is duly constituted for the
corresponding new district under this Schedule.

(3) Until rules are made under sub-paragraph (7) of paragraph 2 and sub-paragraph (4) of
paragraph 4 of this Schedule by the corresponding new District Council, the rules made under
the said provisions by the existing Regional Council and in force immediately before the
prescribed date shall have effect in relation to the corresponding new District Council subject to
such adaptations and modifications as may be made therein by the Administrator of the Union
territory of Mizoram.

(4) The Administrator of the Union territory of Mizoram may, by one or more orders,
provide for all or any of the following matters, namely:—

(a) the transfer in whole or in part of the assets, rights and liabilities of the existing
Regional Council (including the rights and liabilities under any contract made by it) to the
corresponding new District Council;

(b) the substitution of the corresponding new District Council for the existing
Regional Council as a party to the legal proceedings to which the existing Regional
Council is a party;

(c) the transfer or re-employment of any employees of the existing Regional Council
to or by the corresponding new District Council, the terms and conditions of service
applicable to such employees after such transfer or re-employment;

(d) the continuance of any laws made by the existing Regional Council and in force
immediately before the prescribed date, subject to such adaptations and modifications,
whether by way of repeal or amendment, as the Administrator may make in this behalf
until such laws are altered, repealed or amended by a competent Legislature or other
competent authority;

(e) such incidental, consequential and supplementary matters as the Administrator
considers necessary.

20C. Interpretation.—Subject to any provision made in this behalf, the provisions of this
Schedule shall, in their application to the Union territory of Mizoram, have effect—

(1) as if references to the Governor and Government of the State were references to
the Administrator of the Union territory appointed under article 239, references to State
(except in the expression "Government of the State") were references to the Union territory
of Mizoram and references to the State Legislature were references to the Legislative
Assembly of the Union territory of Mizoram,;

(2) as if—
(a) in sub-paragraph (5) of paragraph 4, the provision for consultation with the
Government of the State concerned had been omitted;

(b) in sub-paragraph (2) of paragraph 6, for the words "to which the executive
power of the State extends", the words "with respect to which the Legislative
Assembly of the Union territory of Mizoram has power to make laws" had been
substituted;

(¢) in paragraph 13, the words and figures "under article 202" had been omitted.

21. Amendment of the Schedule.—(1) Parliament may from time to time by law amend

by way of addition, variation or repeal any of the provisions of this Schedule and, when the

Schedule is so amended, any reference to this Schedule in this Constitution shall be construed as
a reference to such Schedule as so amended.

(2) No such law as is mentioned in sub-paragraph (1) of this paragraph shall be deemed to
be an amendment of this Constitution for the purposes of article 368.







































































































































































































































































































































































































































































































































(i) Empanelment of officers belonging to the Scheduled Tribes for appointment at
the level of Secretaries in the Government of India

7. The Commission was informed that the guidelines for empanelment of officers at
the level of Secretary/ Additional Secretary, inter-alia, provide for suitable relaxation of
the criteria for empanelment to give due representation to the category of Women/
Scheduled Castes/ Scheduled Tribes/ State Cadres, in case the empanelment process
does not lead to their adequate representation. The adequacy of representation would
mean the cumulative representation in four batches, i.e., the current batch and the
immediately preceding three batches being less than 66 % of the all India percentages
of empanelment. The number of officers to be empanelled on this basis shall not
exceed 15% of the number in the panel and selection would follow the process laid
down albeit with suitably relaxed norms. The Commission was further informed that the

analysis done for the last 4 years indicate that:

(@) one of the main reasons for non-empanelment of ST officers at the level
of Secretary was due to the fact that officers did not have prior Central
experience; and

(b) ST Officers have been empanelled at the Secretary level by using the
special provisions for empanelment under relaxed conditions.

8. The Commission noted that the response was obfuscatory since the Cabinet
Sectt., had still not furnished para-wise comments on the issues raised in the matter as
mentioned in para 5 and 6 of the agenda brief circulated for the meeting held on
4/01/2012. The surviving issue pertained to the denial to the ST officers of placement
as Secretaries in the Govt. of India after empanelment, in respect of which the Cabinet
Sectt.,, has not proposed any corrective mechanism addressing the issue. The
Commission advised the Cabinet Sectt., that as a measure of increasing transparency
predictability and fair play in the system, the Cabinet Sectt., should formulate their views
on the issues raised by the Commission in para 5 and 6 of the agenda brief quoted
above. The Commission further observed that the suggested action on the part of the
Cabinet Sectt.,,, was not a matter of choice but a responsibility to ensure true

implementation of Constitutional safeguards in the proper spirit.



